
 

 

PLAINTIFF’S VOLUNTARY RETURN TO ALLEGEDLY HOSTILE 
WORK ENVIRONMENT, AFTER PREVIOUSLY QUITTING JOB, 
NEGATES ANY POSSIBLE INFERENCE THAT MISCONDUCT 
AFFECTED TERMS, CONDITIONS, OR PRIVILEGES OF 
EMPLOYMENT  

The Court of Appeals for Hamilton County recently dismissed a plaintiff’s sex discrimination hostile 
work environment claim because the plaintiff had voluntarily returned to her job after quitting it.  
Garrison v. Nippert, et al., Hamilton App. No. C-120384, 2013-Ohio-1965 (May 15, 2013). 

Plaintiff Garrison alleged that immediately upon beginning her employment with Defendant Nippert, 
she was subjected to repeated sexual harassment -- lewd sexual remarks and unwanted touching.  
Ultimately reaching her “breaking point,” the plaintiff resigned.  However, weeks later, the plaintiff 
returned to work for Defendant Nippert because she was “desperate for money.” 

Within two weeks of returning to work, the plaintiff again reached her breaking point.  According to 
Garrison, Nippert recommenced his sexually-harassing behavior.  Garrison sued Nippert for sexual 
harassment, asserting that Nippert had created a hostile work environment.  

Nippert moved to dismiss Garrison’s complaint for failure to state a claim upon which relief may be 
granted.  The trial court granted Nippert’s motion. 

On appeal, the appellate court set forth the four elements for a claim of a hostile work environment: 

(1) the harassment was unwelcome; 

(2) the harassment was based on sex; 

(3) the harassing conduct was sufficiently severe or pervasive to affect the terms, conditions, or 
privileges of employment; and 

(4) the employer knew or should have known of the harassment and failed to take immediate 
and appropriate corrective action. 

Under the third element, the misconduct must be sufficiently egregious as to unreasonably interfere 
with the plaintiff’s work performance.  

The appellate court upheld the trial court’s dismissal of plaintiff’s sexual harassment claim.  In the 
opinion of the court, Garrison’s decision to return to Nippert’s employment after she allegedly had 
reached her breaking point “negated any possible inference” that the asserted misconduct had been 
sufficiently severe as to affect the terms, conditions, or privileges of her employment.  The plaintiff 
had returned voluntarily, with full knowledge of workplace conditions. 

Lessons To Be Learned  

The Garrison decision sets a potentially dangerous precedent.  The court seems to be saying, 
effectively, that after voluntarily returning to work, the plaintiff was forever estopped from complaining 
about the treatment she received at the office. The employer was given a “free pass” to behave in any 
manner he desired. But what is the social utility of protecting conduct that is alleged to be sexually 
offensive?  It is understandable that the court would feel some compulsion to hold the plaintiff 
responsible for her own conduct -- she knowingly returned to the allegedly hostile environment.  
However, the practical reality is that a desperately-needed job can be hard to come by.  As noted, 



 

 

Garrison asserted that she returned to work because she was “desperate for money.”  Weighing the 
choice of which party to protect -- the alleged victim or the alleged harasser – the better course would 
appear to be to err on the side of protecting the possible victim;  at the very least, to allow the plaintiff 
to get past the pleading stage in the litigation. 

Moreover, the appellate court’s conclusion that the defendant’s behavior did not unreasonably 
interfere with the plaintiff’s performance of her duties appears to be factually incorrect.  The plaintiff 
was compelled to resign her employment just two weeks after returning to work. There is nothing in 
the record to suggest that Garrison was hyper-sensitive to conduct that the reasonable person would 
not find offensive.  

The Garrison opinion can be found at http://www.hamilton-co.org/appealscourt/docs/decisions/C-
120384_05152013.pdf.  
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