
Sixth Circuit Affirms Summary Judgment In Favor Of Defendant City of Columbus On 
Plaintiffs’ Claims Of Race Discrimination, Hostile Work Environment, And Retaliation.  

Plaintiffs Established Prima Facie Case, But Could Not Prove That City’s Legitimate, 
Nondiscriminatory Reasons For Adverse Employment Actions Were Mere Pretext. 

The Sixth Circuit recently affirmed a summary judgment in favor of the City of 
Columbus (the “City”) on claims of race discrimination, hostile work environment, and 
retaliation brought by a number of its black employees.  Arnold v. City of Columbus, 6th Cir. 
Nos. 11-3459, 33-3468, and 11-3815, 2013 WL 628447 (Feb. 20, 2013).  The plaintiffs were 
able to establish prima facie race discrimination claims under Title VII of the Civil Rights Act of 
1964 and the Ohio Civil Rights Act (the “OCRA”), Ohio Revised Code Ch. 4112, but they could 
not prove that the City’s proffered legitimate, nondiscriminatory reasons for its adverse 
employment actions were pretext.  

I. Background To The Claims 

The Arnold plaintiffs were current and former members of the Columbus Division of Fire 
(“CDF”) Inspection section, a division of the Fire Prevention Bureau (“FPB”).  The Inspections 
section conducts building code and fire code inspections.  Plaintiff Yolanda Arnold, an African-
American, is a Battalion Chief (“BC”) who was transferred from FPB to the CDF’s Emergency 
Services section in 2006.   

The plaintiffs’ claims arose out of three investigations of FPB.  The first investigation 
occurred in response to allegations that Inspection section employees failed to show-up for 
certain inspections and were paid for overtime that they did not work.  The investigation did not 
find any specific wrongdoing on the part of Ms. Arnold or the Inspection section.  However, at 
the completion of the investigation, Arnold’s supervisor, Assistant Chief (“AC”) Gregory 
Paxton, a Caucasian male, was reassigned from the FPB. 

In April 2005, Yolanda Arnold realized that certain FPB inspection records were missing.  
During a CPD investigation into the matter, Arnold stated that employees Rhonda Sipe and 
James Sawyer both had told her that Lieutenant Randall Daum, a Caucasian former FPB 
employee, had placed the records in a box and removed them.  When interviewed by the CPD, 
both Sipe and Sawyer denied seeing Daum take the records, and Sawyer denied telling Yolanda 
Arnold that Daum had taken them.  As a result, Arnold was charged with dishonesty, and after a 
disciplinary hearing, CDF Chief Pettus, an African-American, recommended an eighty-hour 
suspension.  The Civil Services Commission reduced the suspension to forty hours.  While this 
was occurring, the local newspaper, the Columbus Dispatch, ran a number of negative articles 
about the CFD, and specifically, about the Inspection section.   

In May 2005, Arnold sent a memo to Fire Chief Pettus titled “Disparate Treatment and 
Policy Violations.”  Arnold also filed her first charge of discrimination with the Ohio Civil 
Rights Commission.  In response to the memo, the City’s Safety Director ordered a third 
investigation (the “Krivda Investigation”), conducted by a third-party, attorney Pamela Krivda.  
Many of the plaintiffs complained about a union representative being present at investigatory 
interviews conducted by Krivda. 



At the conclusion of her investigation, Krivda concluded that there was no intentional 
wrongdoing by Arnold, the FPB, or the Inspections section.  She found that the majority of 
missed inspections were the result of “a breakdown in communications” or FPB’s failure to 
assign inspections to inspectors.  Krivda also concluded that Yolanda Arnold’s claims of 
discrimination were unsubstantiatiated. 

After the Krivda Investigation, the CPD removed Arnold from FPB based on continuing 
problems there and her disciplinary suspension.  Arnold retained her salary and BC title, but she 
was moved to CPD’s Emergency Services section.  She asserted that in her new position, she 
works on “administrative duties,” and no longer manages a large staff as she had at FPB.  In 
2007, she filed a charge with the EEOC relating to the three investigations and her suspension.  
The other plaintiffs filed charges relating to the investigations, the presence of a union 
representative during interviews, a requirement to complete time sheets, and the loss of remote 
parking privileges. 

Plaintiffs filed suit in 2008.  The District Court granted summary judgment in favor of the 
CPD on all of the plaintiffs’ claims. 

II. Plaintiffs’ Discrimination Claims  

At the summary-judgment stage, a plaintiff must proffer either direct or circumstantial 
evidence of race discrimination.  The Arnold plaintiffs conceded that they were not pursuing a 
direct-evidence theory.  As a result, the McDonnell Douglas/Burdine burden-shifting framework 
for circumstantial evidence applied.  First, the plaintiff must make out a prima facie case of race 
discrimination, after which the burden shifts to the employer to proffer a legitimate, 
nondiscriminatory reason for its decision.  If the employer carries its burden, the plaintiff must 
then prove by a preponderance of the evidence that the reasons offered by the employer are 
pretextual.  Throughout the burden-shifting process, the ultimate burden of persuading the trier 
of fact that the defendant intentionally discriminated against the plaintiff remains at all times 
with the plaintiff. 

The Sixth Circuit agreed with the district court that the majority of the Arnold plaintiffs 
did not establish a prima facie case because they did not suffer any adverse employment action.  
Moreover, although Yolanda Arnold could establish that she had suffered two adverse actions -- 
her suspension and an alleged reduction in responsibilities and benefits upon being transferred 
from FPB to Emergency Services -- she could not establish that the city’s proffered legitimate, 
nondiscriminatory reasons for the adverse actions were pretext. 

A. Prima Facie Case 

To establish a prima facie case of discrimination, a plaintiff must show that 

•  he/she is a member of a protected class  

•  he/she was qualified for the job 

•  he/she suffered a materially adverse employment action 



• he/she was replaced by a person outside the protected class or treated 
differently than similarly situated non-protected employees 

1. Requirement #3:  Materially Adverse Employment Action 

The Arnold plaintiffs asserted that a number of the City’s actions -- in addition to 
Yolanda Arnold’s suspension and transfer -- constituted adverse employment actions:  (1)  the 
City’s three investigations into FPB; (2) the negative media coverage of Arnold and the other 
FPB employees; (3) the loss of remote parking privileges; (4) the requirement to complete time 
sheets; (5) the presence of a union representative during the investigatory interviews; and (6) the 
tape recording of the interviews. 

A materially adverse employment action “must be more disruptive than a mere 
inconvenience or an alteration of job responsibilities.”  A materially adverse action might consist 
of: 

• termination of employment 

• decrease in wage or salary 

• less distinguished title 

• material loss of benefits 

• significantly diminished material responsibilities 

The determination of whether an employment action is “materially adverse” is a fact-
intensive inquiry that must occur on a case-by-case basis.  Courts recognize that there may be 
“indices that might be unique to a particular situation.” 

  a. Employer Investigations  

Employer investigations into suspected employee wrongdoing, standing alone, generally 
do not constitute an adverse employment action.  However, there can be circumstances in which 
actions relating to an employer’s investigation do constitute material adverse action.  For 
example, an employer investigation that drags on for two years, and thereby has a significant 
negative impact on the employee’s professional advancement, has been held to constitute 
material adverse action.  Similarly, increased scrutiny of an employee in response to the 
employee filing an EEOC charge may establish a prima facie showing of a causal nexus between 
the employee’s protected activity and an adverse employment action.  However, the Arnold 
investigations were nothing more than simple investigations – they did not constitute materially 
adverse action. 

  b. Negative Media Coverage  

The negative television and newspaper coverage to which the Arnold plaintiffs were 
subjected did not constitute adverse employment action by their employer.  The employer could 
not be held responsible for negative media coverage over which the employer had no control. 



  c. Timesheets, Remote Parking, Tape Recording  

The City’s requirements that the plaintiffs complete time sheets and cease remote parking 
were not materially adverse employment actions because the City applied the requirements to all 
inspectors.  Furthermore, the union representative attended interviews of both African-
Americans and Caucasians and tape-recorded all interviews that he attended. 

2. Requirement #4:  Treated Differently 

To satisfy the fourth requirement for a prima facie case Yolanda Arnold -- the only 
plaintiff who could establish material adverse employment action -- had to establish that she was 
treated differently than a “similarly-situated” employee outside the protected class (race).  A 
plaintiff need not establish an exact correlation, but the employee with whom the plaintiff seeks 
comparison must be similar in “all of the relevant aspects,” e.g., same supervisor, subject to same 
standards, engaged in same conduct, etc., without differentiating circumstances. 

Arnold asserted that AC Paxton and Deputy Chief Butcher, both Caucasian, were 
appropriate comparatives.  Arnold asserted that Paxton and Butcher had accused her of engaging 
in wrongdoing in connection with a promotional exam.  The allegations were investigated and 
Yolanda Arnold was cleared.  Arnold alleged that the City took no action against Paxton or 
Butcher for their unfounded accusations, yet the City suspended and transferred Arnold for her 
unfounded allegations against Daum.  On these facts, the Sixth Circuit agreed that Arnold had 
established a prima facie case that she was treated differently than similarly-situated employees 
outside the protected class. 

B. Legitimate, Nondiscriminatory Reason 

Because Arnold established a prima facie claim of race discrimination, the burden shifted 
to the City to articulate some legitimate, nondiscriminatory reason for its suspension and transfer 
of Arnold.  The City asserted that it suspended Arnold for making false allegations against Lt. 
Daum.  It transferred her based in part on Arnold’s false allegations against Daum, and also 
based on the ongoing problems in FPB under Arnold’s supervision.  The Sixth Circuit agreed 
that these assertions met the City’s burden to articulate legitimate, nondiscriminatory reasons for 
suspending and transferring Arnold. 

C. Pretext 

Because the City articulated legitimate, nondiscriminatory reasons for suspending and 
transferring her, the burden shifted back to Arnold to prove by a preponderance of the evidence 
that the reasons offered by the City were a pretext for discrimination.  A plaintiff may show 
pretext in there ways:  

• that the proffered reason has no basis in fact 

• that the proffered reason did not actually motivate the employer’s action 

• that the proffered reason was insufficient to motivate the employer’s action 



Arnold argued that pretext was established by comments made to her by other CPD 
employees.  One employee allegedly stated that “[Yolanda Arnold] thinks she’s the civil rights 
leader and she’s not.”  Another employee allegedly stated that Arnold frequently played the 
“race card.”  However, these statements were not sufficient to show that Arnold’s misconduct 
was not the real reason behind the City’s adverse employment actions. 

With respect to Arnold’s claim that she was treated differently than Caucasians Paxton 
and Butcher under similar circumstances, the Sixth Circuit emphasized that Arnold’s 
circumstances differed in meaningful respects from Paxton and Butcher’s situation.  Unlike 
Paxton and Butcher, Arnold’s accusations against Daum not only turned out to be false or 
unproven; she also lied about two other employees witnessing Daum steal documents and about 
those employees telling her that they had seen the theft.  Moreover, Paxton, who is Caucasian, 
was removed from his position within FPB. 

III. Plaintiffs’ Hostile Work Environment and Retaliation Claims  

The Sixth Circuit also affirmed the district court’s summary judgment dismissing 
plaintiffs’ hostile work environment and retaliation claims under Title VII and the OCRA.  Title 
VII and OCRA establish the same standard for a hostile work environment:  a work environment 
is hostile when it is permeated with discriminatory intimidation, ridicule, and insult that is 
sufficiently severe or pervasive as to alter the conditions of employment or create an abusive 
working environment.  Based on the totality of the circumstances, the Sixth Circuit concluded 
that the plaintiffs’ allegations were legally insufficient to establish a hostile environment.  The 
alleged discriminatory conduct was not sufficiently frequent or of such severity to alter the 
conditions of employment or create an abusive environment.  “Isolated incidents” will not 
amount to discriminatory charges in employment unless “extremely serious.”  No such conduct 
was asserted by the plaintiffs. 

Finally, the plaintiffs failed to establish prima facie claims of retaliation or material 
issues of fact on their equal protection claims. 

Lessons to be Learned  

 Employers must tread carefully when conducting internal investigations. While courts 
have continually held that an investigation, without more, does not constitute a materially 
adverse employment action, employees often bring claims of discrimination against employers 
that take disciplinary actions based upon such investigations. The employer must appoint 
someone to conduct the investigation who will be independent and fair. All steps in the 
investigation must be diligently papered. And all actions taken by the employer as a result of the 
investigation must be supported by the investigator’s findings. The investigation cannot be a 
mere sham to justify a decision that the employer had made before the investigation was 
initiated. In that circumstance, the employer is better served by simply taking the adverse 
employment action and foregoing an investigation.  

The Arnold case can be found at: 

http://www.ca6.uscourts.gov/opinions.pdf/13a0189n-06.pdf. 

http://www.ca6.uscourts.gov/opinions.pdf/13a0189n-06.pdf


 

 


